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MIAMI LAW QUARTERLY
stipulated in the writing. To follow this doctrine would lead to results even
more inequitable than that reached in the instant case.
By so holding, the court circumvented any question of the defendants'
contention that the plaintiff breached an implied obligation to care for the
fruit while it developed into a deliverable state.

If this obligation did in

fact exist, it would operate as a condition precedent to the execution of the
contract,"4 thereby relieving the defendants from further performance.' 5
When the written contract is wanting in the full understanding between the
parties, their conduct and the nature of the transaction may, and often must,
be referred to in order to complete the picture of intended obligations.' 6
While there is no presumption that a contract will impose impossible or
absurd conditions, 7 still the court has the duty to adopt and enforce such
implied conditions as are clearly within the sphere of that which the parties
did not intend to disregard as going toward the fulfillment of the purpose
of the contract.' 8

TORTS -

RIGHT OF MINOR TO SUE PARENT

Action was brought by an administrator of a deceased unemancipated
minor child against his father's administrator under the Wrongful Death
Statute' to recover damages resulting from an automobile accident because
of the father's wilful misconduct in driving while intoxicated. Held, that
an unemancipated minor child may maintain an action for damages against
his parent for a wilful or malicious personal tort. Cowgill v. Boock, 218 P.2d
445 (Ore. 1950).
In the United States prior to 1891, the right of a minor to sue his parent
in tort was frowned upon, "unless to redress clear and palpable injustice". 2
This right was directly in issue for the first time in the United States in
1891.8 Recovery was not allowed.' In the absence of statute," the majority
14. See note 2 supra.
15. Bunch v. Weil Bros. & Bauer, 72 Ark. 343, 80 S.W. 582 (1904); Fairbanks,
Morse & Co. v. Walker, 76 Kan. 903, 92 Pac. 1129 (1907); Noble v. Higgins, 214 App.

Div. 135, 211 N.Y. Supp. 833 (1925).
16. Rifkin v. Safenovitz, 131 Conn. 411, 40 A.2d 188 (1944); see Rockwell v.
New Departure Mfg. Co., 102 Conn. 255, 286, 128 Ati. 302, 312 (1925).
17. Stough v. Healy, 75 Kan. 526, 89 Pac. 898 (1907); Pistel v. Imperial Mut.
Life Ins. Co., 88 Md. 552, 42 At]. 210 (1898); Blake v. H-amburg-Bremen Fire Ins. Co.,
67 Tex. 160, 2 S.W. 368 (1886); Pacific-Wyoming Oil Co. v. Carter Oil Co., 31
Wyo. 314, 226 Pac. 193 (1924).
18. Cox. v. Chase, 95 Kan. 531, 148 Pac. 766 (1915); J. B. Wallis & Co. v. Vallace, 92 S.W. 43 (Tex. Civ. App. 1941); Carper v. United Fuel Gas Co., 78 W.Va.
433, 89 S.E. 12 (1916).
1. ORE. Comp. LAws ANN. § 8-903 (1940):
2. Bird v. Black, 5 La. Ann. 189, 196, 23 La. Rep. 162, 168, 169 (1850); see
Lander v. Seaver, 32 Vt. 114, 122, 123 (1859).
3. Hewlett v. George, 68 Miss. 703, 9 So. 885 (1891).
4.Ibid.
5. Minkin v. Minkin, 336 Pa. 49, 7 A.2d 461 (1939); Worrell v. Worrell, 174
Va. 11, 4 S.E.2d 343 (1939); see Cook v. Cook, 232 Mo. App. 994, 997, 124 S.W.2d
675, 677 (1939); Cannon v. Cannon, 287 N.Y. 425, 429, 40 N.E.2d 236, 238 (1942).

CASES NOTED
of cases still refuse to allow recovery against a natural parent, or one standing in loco parentis,7 even though the parent has insurance indemnifying
him against loss.8
Generally, relief is denied the minor regardless of whether the tort is
intentional or negligent, as it would upset the domestic tranquility, for the
parent is under an obligation to care for, guide and control the child.0 The
child likewise, has reciprocal duties in aiding, comforting, and obeying his
parents.' Other cases contend that there is a possibility of succession by
the parent as heir of the child in case of the child's death after having recovered from either the parent or the insurance company." A few courts
say that allowing one child to collect might cause a depletion of the family
exchequer to the detriment of other children.' 2 Remuneration is refused
the child by some courts for they fear the danger of fraud in the prosecution
of stale claims.la
Subsequent to Hewlett v. George in 1891, a number of courts have re-

pudiated the doctrine announced there, thus allowing a minor to sue his
parental guardian.' 4 Many justices, although not allowing the minor to recover, have voiced their opinions in his favor.' 5 Others, by vigorously dissenting, have denounced the non-liability rule as antiquated and have en-

6. Villarct v. Villaret, 169 F.2d 677 (D.C. Cir. 1948); Owens v. Auto Mut. Indemnity Co., 235 Fla. 9, 177 So. 133 (1937); Schneider v. Schneider, 160 Md. 18, 152
AU. 498 (1930); Hewlett v. George, supra note 3; Cannon v. Cannon, suplra note 5;
Small v. Morrison, 185 N.C. 577, 118 S.E. 12 (1923); Norfolk Southern R.R. v.
Gretakis, 162 Va. 597, 174 S.E. 841 (1934); Roller v. Roller, 37 Wash. 242, 79 Pac.
788 (1905); PROSSER, TOrTS 168, 905 (1941).
7. Brown v. Cole, 198 Ark. 417, 129 S.W.2d 245 (1939); Cook v. Cook, supra
note 5; McKelvey v. McKelvey, 111 Tenn. 388, 77 S.W. 664 (1903).
8. Villaret v. Villaret, supra note 6; Owens v. Auto Mut. Indemnity Co., sutra
note 6;-Schneider v. Schneider, supra note 6; Small v. Morrison, supra note 6; Norfolk
Southern R.R. v. Gretakis, supra note 6.
9, See Hewlett v. George, suTra note 3, at 711, 9 So. at 887; Smrall v. Morrison,
sura note 6, at 579, 580, 118 S.E. at 13; Roller v. Roller, 37 Wash. 242, 79 Pac. 788,
789 (1905); PRossER, TORTS 906 (1941).
10. See note 9 supra.
11. See Dunlap v. Dunlap, 84 N.H. 352, 360, 361, 150 Atl. 905, 909 (1930); Roller
v. Roller, 37 Wash. 242, 79 Pac. 788, 789 (1905); PROssER, TORTS 906 (1941);
McCurdy, Torts Between Persons in Domestic Relations, 43 HARv. L. REV. 1030, 1056.

1081 (1930).
112. See note 11 supra.
13. See Treschman v. Treschman, 28 Ind. App. 206, 211, 61 N.E. 961, 963 (1901);
Dunlap v. Dunlap, supra note I1, at 360, 361, 150 AtI. at 909; PROSSER, TORTS 906
(1941); McCurdy, su/ra note 11, at 1056-1081.
14. Treschman v. Treschman, supra note 13; Steber v. Norris, 188 Wis. 366, 206
N.W. 173 (1925); see Small v. Morrison, su/na note 6, at 588, 118 S.E. at 17 (dissenting opinion); Wick v. Wick, 192 Wis. 260, 212 N.W, 787, 788 (1927) (dissenting
.opinion); cf.Wells v. Wells, 48 S.W.2d 109 (Mo. 1932). Contra: McKelvey v, McKelvey, supra note 7.
15. See Cannon v. Cannon, supra note 5, at 429, 40 N.E.2d at 238; Dix v. Martin,
171 Mo. App. 266, 274, 157 S.W. 133, 136 (1913); Meyer v. Ritterbush, 196 Misc.
551, 92 N.Y.S.2d 595 (Sup. Ct. 1949) (by implication), aff'd, 276 App. Div. 972, 94
N.Y.S.2d 620 (2d Dep't 1950).

MIAMI LAW QUARTERLY
deavored to establish a new precedent. "' Legal writers have sided with the
dissenting judges, in urging an overthrow of precedent, where the reason
for the rule has failed.17
In the instant case, the court did justice by refusing to follow the hard
and fast non-liability rule. In classifying drunken driving as a wilful tort,
that is, one committed intentionally TM or where there is knowledge that
the act will result in injury, and an utter disregard of the consequences,",
the court allowed the unemancipated minor child to sue his parent. Here,
the wrongful conduct of the father had disrupted the peace, security, and
tranquility of the home. Since the reason for the rule was not present, the
rule itself should not be applied.
The principal case is merely the expression of a trend away from the
decision in the 1891 case of Hewlett v. George. Gross injustice has prevailed merely because precedent has been followed blindly. Suits between
parents and children could be allowed with little disruptive effect when, as
here, the parent is guilty of a wilful or malicious act, for the family relationship has already beei disrupted. Since financial hardships within the family
can be alleviated by insurance, indemnifying parents against loss, no logical
reason exists for refusing to allow such suits to redress obvious injustices.
TRUSTS - RULE AGAINST PERPETUITIES
SEVERABILITY OF REMAINDERS
Upon the death of one of the four children of testator's son, the surviving children brought suit to invalidate the will in part. The testator died
in 1890 leaving a gift in trust as a life estate to his son with a remainder over
to his grandchildren and then upon the death of each grandchild, his or her
share in the principal sum to pass according to the intestate laws of Pennsylvania. All of the grandchildren were living when the testator died and
none were born thereafter. The lower court declared the gifts in remainder
to the heirs of the deceased child void under the rule against perpetuities.
Held, in reversing on appeal, that the remainders to the heirs of the testator's
grandchildren who were living when the testator died are valid and separable from a void remainder to the-heirs of a possible afterborn grandchild
of testator. In re Harrah'sEstate, 364 Pa. 451, 72 A.2d 587 (1950).
A plenary power of disposal is not incident to the ownership of property.
The rule against perpetuities manifests a public policy which is repugnant
16. See the vigorous dissent of justice Clark in Small v. Morrison, sujra note 6, at
588, 118 S.E. at 17; also, the dissent of Justice Crownhart in Wick v. Wick, 192 Wis.
260, 212 N.W. 787, 788 (1927).
17. McCurTdy, supra note 11, at 1056-1081; Notes, 18 B.U.L. REV. 468 (1938);
7 FoRD L. REv. 459 (1938); 28 Cco. L. 1.430 (1939) (when there is indemnity liability
insurance); 79 U. ov PA, L. REV. 80 (1930) (when there is indemnity liability insurance
or great injustice).
18. Leicester v. Hoadley, 66 Kan. 172, 71 Pac. 318 (1903).
19. See Bessemer Coal, Iron & Land Co. v. Doaks, 152 Ala. 166, 44 So. 627 (1907).

